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4. Absent intervention, the States’ interests will not be adequately 

represented  

The States should be allowed to intervene because on every factor relevant 

to this appeal of a preliminary injunction, our interests cannot be fully 

represented by the existing parties.  

“The burden on proposed intervenors in showing inadequate 

representation is minimal, and would be satisfied if they could demonstrate that 

representation of their interests ‘may be’ inadequate.” Arakaki, 324 F.3d at 1086 

(quoting Trbovich v. United Mine Workers of Am., 404 U.S. 528, 538 n.10 

(1972)); Citizens for Balanced Use, 647 F.3d at 898 (same). Adequacy of 

representation is determined by considering whether (1) “the interest of a present 

party is such that it will undoubtedly make all of a proposed intervenor’s 

arguments;” (2) “the present party is capable and willing to make such 

arguments; and” (3) “a proposed intervenor would offer any necessary elements 

to the proceeding that other parties would neglect.” Arakaki, 324 F.3d at 1086. 

Here, the States’ concern is not that Hawai‘i will fail to make the proper 

legal arguments about why EO3 is invalid; Hawai‘i has forcefully articulated 

EO3’s flaws. Rather, the States’ concern is that the States have arguments as to 

standing (which goes to likelihood of success on the merits), irreparable injury, 

balancing the equities, and the public interest that the States are uniquely 
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positioned to present because of the unique scope of the harms the States are 

facing from EO3. The States are particularly concerned because the Government 

has repeatedly challenged and sometimes sought to eliminate parties’ standing 

at earlier stages of this litigation and has made irreparable injury, the balancing 

of equities, and public interests key features of its arguments, to some effect in 

prior appeals in this case. See Trump v. IRAP, 137 S. Ct. 2080, 2087 (2017) 

(modifying injunctions as to EO2 based on these factors). The States offer 

concrete additional arguments and evidence on those fronts that will otherwise 

not be presented.  

To begin with, it is beyond dispute that throughout this litigation, the 

Government has argued extensively that plaintiffs lack standing and have failed 

to show irreparable injury, and that the balance of equities and public interest tip 

in the Government’s favor.3 These issues are not a sideshow. Indeed, the only 

basis on which the Supreme Court modified the injunctions entered as to EO2 

had nothing to do with the legal arguments as to the order’s flaws; it was based 

solely on the Court’s weighing of the other preliminary relief factors. Id. at 2087. 

                                           
3 See, e.g., Br. for Appellants, Hawai‘i v. Trump, No. 17-15589 (9th Cir. 2017), ECF 23; Reply 

Br. for Appellants, Hawai‘i v. Trump, No. 17-15589 (9th Cir. 2017), ECF 281; Br. for 

Appellants, IRAP v. Trump, No. 17-1351 (4th Cir. 2017), ECF 36; Reply Br. for Appellants, 

IRAP v. Trump, No. 17-1351 (4th Cir. 2017), ECF 221; Br. for Petitioners, Trump et al. v. 

IRAP et. al., Nos. 16-1436 and 16-1540, 2017 WL 3475820 (U.S. Aug 10, 2017). 
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Thus, it is a significant problem for the States if representation of our interests 

on these crucial issues “may be inadequate.” Arakaki, 324 F.3d at 1086 (internal 

quotation marks omitted). 

Moreover, throughout this litigation, Defendants have repeatedly sought 

to use their control over the immigration system to change plaintiffs’ 

circumstances to affect their standing. This was Defendants’ litigation strategy 

in both the Hawai‘i and IRAP cases. See, e.g., Br. for the Pet’rs, Trump v. IRAP, 

No. 16-1436 & 16-1540, 2017 WL 3475820, at *28 (U.S. Aug. 10, 2017) 

(arguing to the Supreme Court that two Hawai‘i plaintiffs’ “injuries are now 

moot because Doe #1’s wife and Dr. Elshikh’s mother-in-law have received 

visas”); Suppl. Br. for the Pet’rs at 10, Trump v. IRAP, No. 16-1436 & 16-15 

(U.S. Oct. 5, 2017) (updated statement for both cases arguing “most of the 

individual respondents’ family members have received visas during this 

litigation”). The timing of some of the visa issuances raises eyebrows. See, e.g., 

Br. of Pls.-Appellees in Opp’n to Appellants’ Mot. for a Stay Pending Appeal at 

19 n.11, IRAP v. Trump, No. 17-1351 (4th Cir. Mar. 31, 2017), ECF 74 

(conceding in the Fourth Circuit that the claims of one plaintiff “are now moot” 

after the State Department emailed the plaintiff’s fiancé “at 11:13 PM ET on 

March 15,” minutes before EO2 was to go into effect, “to let him know that it 
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had shipped him an unspecified document, which turned out to be his visa”); Tr. 

on Hearing on Mots. for Prelim. Inj. at 24, No. 17-00361-TDC (D. Md. Oct. 16, 

2017) (attached as Exhibit A) (notifying the court that a plaintiff in EO3 

litigation “just received her visa today,” the day of the preliminary injunction 

hearing). Given that the States are home to hundreds of thousands of residents 

from the banned countries, have thousands of students and faculty from those 

countries at their universities, and have provided over 130 declarations offering 

detailed examples of harms to individuals, businesses, and public institutions, 

the States’ claims are not subject to the same gamesmanship as to standing and 

irreparable injury. The States need to represent their unchanging harms as the 

case moves forward. 

When it comes to standing, irreparable injury, and the balancing of the 

equities, the States offer important evidence that otherwise will be entirely 

lacking from this appeal. For example, the States have offered detailed evidence 

of the harm the immigration ban is inflicting on our healthcare systems. The 

States have explained that we are facing critical shortages of healthcare 

professionals, that recruiting from the banned countries is an important part of 

solving this challenge, and that the immigration ban is “is actively reducing 

patient access to healthcare” in our States. ECF 118-32 (Decl. of R. Fullerton, 
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Washington Department of Health) ¶ 19; id. at ¶¶ 5-19 (detailing shortage of 

doctors and dentists in rural areas of Washington and explaining that recruiting 

foreign medical professionals is a crucial means of increasing care); ECF 194-

63 (Decl. of M. Akhtari, Immigrant Doctors Project) (explaining that 7,000 

doctors nationwide are affected by EO3): ECF 194-66 (Decl. of M. Overbeck, 

Oregon Health Authority) (addressing the ban’s impact on rural and underserved 

populations in Oregon). The States have also shown that the ban is harming our 

ability to recruit and retain medical students, interns, and resident physicians. 

ECF 202-15 (Decl. of E. Scherzer, Exec. Director of Committee of Interns and 

Residents/SEIU Healthcare). If the States are not permitted to intervene, the 

States’ quasi-sovereign interest in protecting the health of our residents will be 

obstructed.  

Similarly, the States have offered evidence that the immigration ban’s 

impacts on business extend beyond the harm to tourism experienced by Hawai‘i. 

The States are home to some of the world’s leading companies, and have offered 

evidence demonstrating the ban’s “brain drain” effect. See, e.g., ECF 6 (Decl. of 

A. Blackwell-Hawkins, Amazon.com); ECF 118-35 (Decl. of D. Pashman, 

General Counsel of Meetup, Inc.); ECF 118-36 (Decl. of M. Rosenn, General 

Counsel of Kickstarter); ECF 118-38 (Decl. of J. Simeone, General Counsel of 
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Etsy, Inc.). The States have detailed not just harms to recruiting and retention, 

but very immediate lost sales, which also translate to lost state tax revenue. See, 

e.g., ECF 118-37 (Decl. of M. Saunders, Redfin) (explaining that the ban has 

caused customers to walk away from real estate transactions); ECF 118-33 

(Decl. of P. Johnson) (declaring loss of specific mortgages as a result of EO2); 

ECF 118-42 (Decl. of R. Zawaideh) (outlining harm to travel business and need 

to consider layoffs). Absent intervention, the States’ business and economic 

interests will not adequately be represented. 

More broadly, the six proposed intervenor States add significantly to the 

scope of the harms that Hawai‘i, as only one severely affected state, is able to 

allege. The States are home to 83 million people, including hundreds of 

thousands originally from the countries impacted by EO3. See ECF 198 (Third 

Amended Complaint) ¶¶ 17, 51, 71, 84, 101, 120. Tens of thousands of these 

residents are naturalized U.S. citizens. See, e.g., id. at ¶¶ 17, 101. Many of these 

residents now face indefinite separation from their loved ones, and the States 

have amassed dozens of declarations from individuals detailing specific ways in 

which the travel ban will upend their lives. See, e.g., ECF 194-23 (Decl. B. Bina) 

¶¶ 4, 6 (WA resident with rare form of cancer cannot travel, and EO3 will prevent 

her Iranian parents from coming to care for her); ECF 194-21 (Decl. A. Ayoubi) 
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¶ 10 (WA resident’s wife unable to move to United States if EO3 is 

implemented); ECF 118-4 (Decl. R. Althaibani) ¶¶ 8-12 (NY resident prevented 

from living with husband). The States are thus able to provide greater insight 

into the degree and types of harms to their residents that will result from EO3, 

as well as the need for a nationwide injunction against EO3.  

Similarly, while Hawai‘i has offered evidence of significant harms to its 

universities, students, and faculty, the range and sheer numbers of affected 

institutions, students, and faculty in the States provide a deeper and more 

detailed picture of those impacts nationwide. Collectively, the States have 

thousands of students and faculty from the affected countries, and some of the 

States’ universities individually have hundreds of students currently enrolled.4 

Many of these institutions are crucial engines for the States’ economies,5 in part 

because of specific world-leading research programs or academic departments 

that depend on the ability to recruit and retain leading international scholars, 

                                           
4 E.g., ECF 198 (Third Amended Complaint) ¶ 55 (529 in University of 

California system); Id. at ¶ 53 (250 in California State University system); 
ECF 194-51 (Decl. of D. Heatwole) ¶ 10 (180 at University of Massachusetts); 
ECF 202-6 (Decl. of S. Capalbo) ¶ 8 (142 at Oregon State University); ECF 194-
40 (5th Decl. of A. Chaudhry) ¶ 5, 8 (140 at Washington State University). 

5 See, e.g., ECF 198 ¶¶ 3-4 (the State University of New York (SUNY) is 
the largest comprehensive university system in the United States, is comprised 
of 64 institutions, and has approximately 2.5 million students enrolled); ECF 198  
¶ 90 (one in ten households in Massachusetts has a direct connection to the 
University of Massachusetts). 
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forge partnerships, and engage in international collaboration; EO3 jeopardizes 

their cutting-edge research projects, international funding, entire academic 

programs, and the universities’ reputations as a whole.6 EO3 poses different but 

no less serious problems for specialized colleges and universities in the States.7 

The States are thus uniquely able to document the nationwide harms EO3 inflicts 

on a broad range of colleges and universities. 

In short, while Hawai‘i is fully capable of explaining why EO3 is illegal, 

that is not the only question before the courts on this appeal, or the one that the 

Supreme Court previously found most difficult. On all of the other factors 

relevant to preliminary relief—standing, irreparable injury, the public interest, 

and the balancing of the equities—the States bring important new evidence and 

harms to bear that should be considered in this appeal. Absent intervention, 

                                           
6 E.g., ECF 194-69 (Decl. of D. Galvan) at 5 (University of Oregon); ECF 

194-55 (Decl. of J. Riedinger) ¶ 1 (University of Washington); ECF 194-51 
(Decl. of D. Heatwole) ¶ 12 (University of Massachusetts); ECF 194-40 (Decl. 
of A. Chaudhry) ¶ 1 (Washington State University); ECF 194-40 (5th Decl. of 
A. Chaudhry) ¶ 8; ECF 194-59 (Decl. of H. Yoganarasimhan) ¶ 7; ECF 194-45 
(Decl. of A. Farhadi) ¶¶ 3-4, 7; ECF 194-50 (Decl. of H. Hajishirzi) ¶¶ 3, 10. 

7 See, e.g., ECF 202-4 (Decl. of J. Billups) ¶ 6 (explaining that the loss of 
students and faculty from the affected countries would have “a particularly acute, 
and negative, impact” on the Oregon Health & Sciences University, a scientific 
research institute, which uniquely relies on collaborations from scientists around 
the world). 
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representation of the States interests on these issues “‘may be’ inadequate.” 

Arakaki, 324 F.3d at 1086. Intervention is warranted. 

B. In the Alternative, the States Should Be Allowed to Intervene Under 

Rule 24(b)  

As an alternative to intervention as of right, the States should be allowed 

permissive intervention. Permissive intervention may be granted when the 

applicant (1) brings a timely motion; (2) has independent grounds for 

jurisdiction; and (3) the applicant’s claim has a “common question of law and 

fact” with the main action. Freedom from Religion Found., Inc. v. Geithner, 644 

F.3d 836, 843 (9th Cir. 2011); Fed. R. Civ. P. 24(b). 

The States satisfy each of these requirements. First, this motion was timely 

filed one business day after entry of the district court order staying the States’ 

case. Second, the jurisdictional question “drops away” because this case involves 

a federal question and the States do not seek to bring any counter or cross-claims. 

Freedom from Religion Found. Inc., 644 F.3d at 844. Finally, the commonality 

requirement is plainly satisfied given the district court’s recognition that “[t]he 

Ninth Circuit’s rulings on EO3 in Hawaii v. Trump will likely have significant 

relevance to—and potentially control—the court’s subsequent ruling here.” 

ECF 209 at 16; see also S. Calif. Edison Co., 307 F.3d at 804. The States seek 

the same relief sought by Hawai‘i: an order upholding the district court’s TRO. 
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IV. CONCLUSION 

 Intervention on appeal is admittedly unusual; “[t]his case, however, is 

nothing if not unusual.” Bates, 127 F.3d at 873. EO3 imposes massive harms on 

our States, harms that Hawai‘i, through no fault of its own, is unable to fully 

detail and present. Understanding those harms is necessary to a proper 

understanding of standing, irreparable injury, the public interest, and the balance 

of the equities in this case. The States should be allowed to intervene. 
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